
Unlike Death and Taxes, marital breakdown 
is not inevitable. It is however an increasing 
reality for many of your clients. 

In this article, I set out the main 
implications that should be borne in 
mind when advising your clients, be they 
individuals running sole trader businesses 
or with a rental portfolio, or involved in 
companies owned by families with multiple 
shareholdings.

The main implications of Divorce or 
Separation are in the following areas:

1. Capital assets
2. Income
3. Retirement assets 

(pensions)

Separation/Divorce
Judicial Separation is available once the 
parties have ceased to have a normal  
marital relationship for at least a year 
before proceedings are commenced. Divorce 
is available once they have been living apart 
for four out of the previous five years. 

Typically, the couple would sort out 
their financial arrangements by way of 
separation whether by agreement or court 
order, and then, once four years have 
passed, they may obtain a decree of divorce 
on the basis of the separation, unless 
circumstances have changed considerably.

Before granting a Decree of Judicial 
Separation or Divorce, the court has to 
be satisfied that “proper provision exists 
or will be made for each spouse and any 
dependent children”.

The court has regard to a number of matters 
in deciding the “proper provision” question.

They include the following:
(a) income, earning capacity, property and 

other financial resources of the couple
(b) the financial needs, obligations and 

responsibilities of the spouses 
(c) the standard of living enjoyed by the 

family 
(d) the age of each of the spouses and the 

length of time during which the spouses 
lived together

(e) any physical or mental disability of either 
of the spouses

(f) any contribution made by either of them 
by looking after the home or caring for 
the family, or by forgoing a career to look 
after the family

(g) the conduct of each of the spouses, 
if that conduct is such that in the 
opinion of the court it would in all the 
circumstances of the case be unjust to 
disregard it, and

(h) the accommodation needs of either of 
the spouses.

1. Capital Assets: 
The court has the power to make lump sum 
orders, transfer the family home to the 
other spouse or order its sale.

The court takes into account all the 
matrimonial assets and divides them so that 
each party is properly provided for. This most 
usually means that they have somewhere to 
live and the means to support the children.

 Matrimonial assets, or the “matrimonial 
pot”, include all of the property owned by 
the couple jointly or individually at the date 
of Separation. This includes liquid assets 
such as shares, savings, stocks and the 
value of a business owned by either party. 
It includes inheritances which have actually 
come into the ownership of one of the 
parties. Much of a spouse’s net worth may 
be tied up in a business or company. 

Where a spouse holds shares in a company 
they will be treated as an asset in the same 
way as other assets and a valuation will be 
required.

Valuing a business is one of the most 
difficult and contentious problems in any 
family law dispute. Accountants may 
be engaged to forensically examine the 
accounts of the company.

Where shares are in a listed company 
traded on a stock exchange the share price 
will be available as a matter of public record 
and valuations are straightforward.

The court may order the spouse holding 
shares in the company to make a payment 
to their estranged spouse based on the 
value of the shareholding.  This might 
result in the shareholder spouse having to 
sell shares to deal with a liquidity problem 
but it at least preserves the company 
and protects it from a potentially hostile 
shareholder.
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 Shares in a private company are by their 
nature subject to restrictions on transfer.

This is more complex when there are 
multiple shareholders and there are clauses 
restricting the transfer of shares to a 
certain class of shareholder, for example a 
member of the family.

There may be a provision in a shareholder’s 
agreement that the shares have to be 
transferred to the other shareholders in 
the event of family law proceedings being 
issued. No company wants an estranged 
former spouse imposed as a shareholder.  
A shareholder spouse may nevertheless be 
ordered to make a payment representing the 
value of his shareholding to the other spouse.

There have been certain circumstances 
where the court has looked behind the 
corporate veil and ordered the assets of 
a company to be regarded as the assets 
of an individual where they are so closely 
identified with that individual as to form all 
of his net worth and where control exists 
exclusively with that one person.

The provisions of the Articles of Association 
or Shareholders Agreement may contain 
prohibitions on the transfer of shares or pre-
emption rights in favour of other shareholders 
who will enjoy a right of first refusal.

2. Income:  

There is no hard and fast rule as to the 
amount of maintenance either for children 
or spouses. Where maintenance is paid 
to a spouse for his or her upkeep, it is a  
deductible expense for income tax purposes 
from the maintenance debtor and taxable 
in the hands of the maintenance creditor.

Where it is paid to a spouse for children,  
it does not attract any tax in either party’s 
hands.

Where both parties are PAYE workers,  
this is a relatively straightforward exercise. 
Where one of the parties is self-employed, 
it becomes more difficult to establish the 
income and earning capacity and may 
lead to a drawn out process of discovery 
of bank statements, sets of accounts and 
valuations.

The question of whether a spouse who 
looks after the children fulltime is better 
off not working is a question that is 
often asked. It is more usually the wife 
who has not worked for many years 
when the children were being reared. In 
circumstances where the children are 
reared, the court will often expect the 
wife to obtain some sort of employment. 
Where a spouse is ill or suffering from 
an addiction and is therefore unable to 
work, the likelihood of receiving personal 
maintenance is greater.

The court tries to achieve some level of 
“clean break” for the spouses so that they 
can move forward with their lives with 
some certainty as to their financial position.

The threat of future maintenance 
proceedings or lump sum application can 
cause great uncertainty and resentment 
between spouses. After a Divorce decree 
in Ireland, it is still open to the person 
receiving maintenance  to seek a review 
of maintenance. Where the maintenance 
relates to children, this is understandable, 
but when it concerns a spouse, it appears 
unduly onerous, except in extreme 
circumstances such as illness or misfortune. 
Many jurisdictions around the world 
encourage a “clean break” and it is hoped 
that our judges will move in that direction 
too. Where a spouse remarries, there is 
a complete bar on seeking maintenance 
for him or herself, and any existing 
maintenance ceases, but provision for the 
children remains in place.

3. Pensions

The rules of a pension can only be changed 
by court order. Where couples have arrived 
at a Separation Agreement, couples 
frequently agree to wait to make pension 
adjustment orders (POAs) when it comes to 
ruling their Divorce. Otherwise they may be 
obliged to issue proceedings purely for the 
purpose of ruling PAOS.

Separating couples fall into one of the 
following categories:

1. Both parties hold pensions of similar 
value

2. One holds a pension where the other has 
given up work to look after the children

3. Neither have pensions
4. One has a pension of considerably higher 

value than the other

In category 1, it is likely that both will agree 
that neither will have right to the benefits 
under the pension of the other. Nil or 
nominal Pension Adjustment Orders (PAOs) 
are made in respect of both pensions.

In category 2, the spouse not having a 
pension may get an order splitting the 
pension or earmarking part of it, to give 
him or her fifty percent of the pension 
up to the date of separation. If there is a 
contingent benefit or Death in Service, that 
is frequently left with the surviving spouse.

Where neither have pensions as in category 
3, the only issue is entitlement to widow/
widower’s pension on death of the other 
spouse after Divorce.

Where one spouse holds a pension 
considerably in excess of the value of the 
others, then an equalising exercise may 
apply where less than 50% of the larger 
pension is allocated to the spouse with the 
smaller pension.

Conclusion

The financial implications of any Divorce are 
vast and complicated.

It is a fact of life for many people and it 
is essential that business owners get 
the correct advice, including tax advice to 
minimise the impact on their livelihood.

The question of prenuptial agreements has 
been considered in Irish courts and they 
are not enforceable although they may be 
taken into account by the court in making 
its orders.

Such agreements are commonplace in other 
jurisdictions and would provide certainty 
for people entering into marriage, especially 
in later life when they may have amassed 
greater wealth and may wish to protect 
assets for separate family members.
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